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POLITICS, LAW & EQUITY

By Amitabh Chandra, Michael Frakes, and Anup Malani

ANALYSIS & COMMENTARY

Challenges To Reducing
Discrimination And Health
Inequity Through Existing Civil
Rights Laws

ABSTRACT More than fifty years after the passage of the Civil Rights Act of

1964, health care for racial and ethnic minorities remains in many ways
separate and unequal in the United States. Moreover, efforts to improve
minority health care face challenges that differ from those confronted
during de jure segregation. We review these challenges and examine
whether stronger enforcement of existing civil rights legislation could
help overcome them. We conclude that stronger enforcement of existing
laws—for example, through executive orders to strengthen enforcement
of the laws and congressional action to allow private individuals to
bring lawsuits against providers who might have engaged in
discrimination—would improve minority health care, but this approach
is limited in what it can achieve. Complementary approaches outside
the legal arena, such as quality improvement efforts and direct transfers
of money to minority-serving providers—those seeing a disproportionate

number of minority patients relative to their share of the
population—might prove to be more effective.

ore than fifty years have

passed since the Civil Rights

Actbecame law in 1964, yetin

many ways minority health

care in the United States re-
mains separate and unequal.”? The act achieved
singular success in reducing racial disparities in
access and in improving outcomes during the
1960s, but the modern challenges to improving
minority health care are different than those
confronted during the era of de jure segregation.
De facto segregation still survives: Roughly
20 percent of US hospitals treat 80 percent of
all black Medicare patients with acute myocardi-
al infarction (heart attack), and 40 percent of
hospitals treat none of those patients.® One study
estimates that over half of the overall racial dis-
parity in survival after acute myocardial infarc-

tion may be attributed to the lower performance
of minority-serving hospitals—that is, those that
treat a disproportionate number of minority pa-
tients relative to their share of the population.*
Peter Bach and colleagues have noted that physi-
cians who treat black patients are less likely to
be board certified and more likely to lack access
to important resources, compared to other
physicians.’ In addition, the Institute of Medi-
cine has drawn attention to “bias, discrimination
and stereotyping”®®? that may cause a provider
to treat patients differently because of a pa-
tient’s race.”

The administration of President Barack
Obama initiated certain measures to strengthen
enforcement of Title VI of the Civil Rights Act,
which prohibits discrimination on the basis of
race or ethnicity, color, and national origin by all
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entities that receive federal financial
assistance—including hospitals, nursing homes,
and long-term care facilities.*® The Affordable
Care Act (ACA) also attempted to update Title
VI to account for the increasing integration be-
tween the financing and delivery of health care.
Specifically, section 1557 of the ACA clarified
that federal civil rights protections against non-
discrimination extended to individuals enrolled
in Marketplace insurance plans. But many gaps
remain in the protection provided by civil rights
laws, and the future of the ACA has been uncer-
tain since the November 2016 election.

We explore whether stronger enforcement of
historical civil rights laws and expansion of the
scope of these laws would be sufficient to im-
prove minority health care today. We pay special
attention to how the behavior of practicing
physicians is evaluated by the courts.® We also
explore solutions outside the legal sector—such
as policies that provide more resources to minor-
ity-serving providers—and conclude that a com-
bination of the two approaches, with an empha-
sis on solutions outside the legal arena, would
better address the challenge of improving minor-
ity health care in the twenty-first century.

The Civil Rights Act

Title VI of the Civil Rights Act is enforced by
withholding federal funds from institutions that
discriminate against people on the basis of race
or ethnicity, color, or national origin. The Civil
Rights Act applied to Medicaid de jure but not de
facto, because compliance was left to states—
which didn’t follow through. Given that Medi-
care and Medicaid are federal programs, the le-
verage and scope of Title VI are enormous in
principle. The threat of being barred from these
programs encouraged more than a thousand
hospitals to integrate their facilities. The salu-
tary effect on minority health care was extraor-
dinary: The integration of health care facilities is
estimated to have saved the lives of six thousand
black infants in the first five years after the Civil
Rights Act’s passage.'*"

The integration of hospitals and facilities in
the 1960s addressed only the most blatant forms
of discrimination, however. Other insidious
forms remained, including the denial of admit-
ting privileges to black physicians, prepayment
requirements for black patients, and the reloca-
tion of hospitals from inner cities to predomi-
nantly white suburbs.® In lawsuits against hos-
pitals for discriminatory admitting privileges
and for prepayment requirements, plaintiffs
challenged hospital policies that overtly distin-
guished between races.” Civil rights lawyers
called these “disparate treatment” cases and
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were very successful at winning them. In suits
involving hospital relocations, however, plain-
tiffs were challenging not overtly discriminatory
behavior, but rather activities that had a “dispa-
rate impact” on members of minority groups.
Here, litigation was far less successful.

The reason for the success of some lawsuits
and the failure of others stems from the manner
in which plaintiffs must satisfy their burden-of-
proof requirement in civil rights cases. At the
start, the plaintiff must present evidence sug-
gesting discrimination. If the defendant (a phy-
sician or hospital) can then offer an explanation
for the evidence that does not involve discrimi-
nation, the plaintiff must convince the court that
the explanation is a pretext for discriminatory
intent or—in the case of disparate-impact
claims—that a reasonable result from the activity
in question could have been achieved in a less
discriminatory fashion. This can be a difficult
challenge for plaintiffs to overcome, especially
in the disparate-impact setting.’>™*

With disparate-treatment claims, a plaintiff
must show (through direct or, more often, indi-
rect statistical evidence) that race formed the
basis of the differential treatment, as opposed
to some other characteristic of the plaintiff.
However, the plaintiff’s ability to then show that
the defendant’s explanation is a pretext for dis-
crimination is made simpler by the fact that the
plaintiff has some evidence that, for example,
the provider actually treated blacks and whites
differently. In contrast, the evidentiary chal-
lenges facing plaintiffs in disparate-impact cases
are often insurmountable, particularly in cases
that involve challenges to hospital relocations.
Hospitals in relocation cases often argued that
they moved because they were losing money in
the inner city, and plaintiffs often lost because
they could not show that a hospital actually
moved because it wanted to avoid minority pa-
tients or that the cost savings and quality im-
provements sought by the hospital could have
been attained through other means. Unfortu-
nately, obstacles to minority patients’ receiving
adequate health care today more closely resem-
ble those in cases involving disparate impact
than those in cases about disparate treatment.”

Limitations Of Litigation
Given this background, is greater enforcement of
existing civil rights laws the solution to improv-
ing minority health care? We next discuss the
limitations of litigation and point to ways in
which litigation might be more successful.
LIMITED SCOPE OF THE LAW As noted above,
Title VI of the Civil Rights Act applies to hospi-
tals, nursing homes, and long-term care facili-
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ties. Importantly, it does not apply to physicians,
because Medicare Part B payments to physicians
were not classified as federal financial assis-
tance. Physicians receiving Medicaid payments
were not specifically exempted in the act, but the
prevailing opinion has been that physicians paid
by either Medicaid or Medicare are not covered
by the law.

Around the time that Medicaid and Medicare
were enacted in 1965, this omission was minor.
Even in 1970, physician and outpatient care ac-
counted for only 5.4 percent of spending on per-
sonal health care services. By 2010, however,
they accounted for 40 percent of personal health
spending.’

Although the language of section 1557 of the
ACA is vague, it suggests that civil rights protec-
tion under Title VI now extends to Medicaid and
to Marketplace plans and other entities set up by
the ACA—including Medicaid-related entities,
such as state Medicaid agencies and Medicaid
physicians.” The 2016 implementing rule issued
by the Department of Health and Human Ser-
vices indicated that Medicare Part B payments to
physicians would still not be considered federal
financial assistance.’® Moreover, repeal and re-
placement of the ACA could make the additional
authorities gained under section 1557 moot. This
gap in legal coverage means that a minority pa-
tient who is a reasonable candidate for, say, an
angioplasty but does not receive one for poten-
tially discriminatory reasons can sue the hospital
but not the physician—if he or she was providing
care under Medicare Part B. This gap is routinely
ignored in the large public health literature on
racial disparities, which presupposes that the
Civil Rights Act covers care delivered by physi-
cians and that all that is required is greater en-
forcement.

A natural solution would be for the adminis-
tration of President Donald Trump to expand
Title VI or section 1557 to include physician ser-
vices by defining physician payments as federal
financial assistance subject to civil rights regula-
tion. This could be accomplished through an
executive order or agency regulation and would
not require the support of Congress. However,
the Trump administration does not appear likely
to make the change, at least in the near future.
Simply expanding the scope of Title VI to cover
physicians would not eliminate the evidentiary
obstacles discussed above, but at the very least, it
would allow plaintiffs to challenge the disparate
treatment of physicians.

THE GEOGRAPHY OF HEALTH cARE Title VI also
cannot address the root causes of health care
inequality. The disparate medical treatment of
minority patients is, to a large extent, the prod-
uct of geography. Black and white patients tend

to be treated by different hospitals and physi-
cians even for a common condition such as acute
myocardial infarction (Exhibits 1 and 2). The
exhibits update an earlier analysis,® using more
recent Medicare hospital data for the period
2005-13 and including an additional analysis
at the physician level. As the steepness of the
curves for black patients in the exhibits shows,
hospital admissions and physician visits for
black patients are largely concentrated among
a modest number of hospitals and physicians,
while the plateau of the curves near the 100 per-
cent mark relatively close to the left side of the
exhibits suggests that many hospitals and physi-
cians serve predominantly white patients.

The fact that minority patients and white pa-
tients are treated by different providers is unsur-
prising, given the concentration of black popu-
lations in the southeastern United States and in
highly segregated cities. But minority-serving
hospitals have also been shown to have lower
performance on standard Hospital Compare
metrics."” Minorities are also disproportionately
treated by lower-quality providers in the outpa-
tient setting—for example, for diabetes.*

Title VI is ill suited to address these problems.
First, it makes discrimination illegal only within
ahospital or certain other facilities, such as nurs-
ing homes, and it cannotbe used to challenge the
quality of care at a minority-serving hospital that
fails to perform at the same level as non-minori-
ty-serving hospitals. Second, as discussed above,

EXHIBIT 1

Cumulative percentages of black and white fee-for-service Medicare beneficiaries, by

hospitals’ black-patient volume, 2005-13
100%

80%

Whites
60%
40%

20%

0%
1 1,001 2001 3,001

4,001

4,985 hospitals ranked by number of black patients

5001

source Updated from Barnato AE et al. Hospital-level racial disparities in acute myocardial infarc-
tion treatment and outcomes (Note 3 in text), using Medicare discharge data for the period 2005-13.
NoTEs Hospitals on the x axis are ranked in descending order of number of black acute myocardial
infarction patients treated. The first hospital represented on that axis treated the most black pa-

tients; the last hospital treated the fewest.
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EXHIBIT 2

Cumulative percentages of black and white fee-for-service Medicare beneficiaries, by
physicians’ black-patient volume, 2005-13

100%

Blacks

80%

60%
Whites
40%

20%

0%
1 50,001 100,001 150,001 200,001 250,001
309,058 physicians ranked by number of black patients

300,001

source Updated from Barnato AE et al. Hospital-level racial disparities in acute myocardial infarc-
tion treatment and outcomes (Note 3 in text), using Medicare discharge data for the period 2005-13
analyzed at the physician level. NoTEs Treatment within thirty days of the index hospitalization is for
any reason. Physicians on the x axis are ranked in descending order of number of black acute myo-
cardial infarction patients treated. The first physician represented on that axis treated the most
black patients; the last physician treated the fewest.

Title VI has limited power to force hospitals to
serve minority neighborhoods. Title VI cannot
improve the quality of hospitals that remain in
inner cities, let alone improve the quality of care
in the Deep South relative to that in higher-
performing regions.

PENALTIES AND PERFORMANCE IMPROVEMENT
If a hospital violates the Civil Rights Act, the
penalty of barring it from receiving federal funds
is rarely enforced, and for good reason. Doing so
could leave inadequately funded minority-serv-
ing hospitals with even fewer funds and adverse-
ly affect the quality of care received by all patients
who are treated at such facilities, regardless of
race or ethnicity. A more common penalty is an
injunction that requires the hospital to reform
its practices, pay a fine, or offer a financial set-
tlement. For instance, plaintiffs with limited
English proficiency have successfully secured
settlements from hospitals with inadequate
Spanish and other foreign-language services.”
Unfortunately, many of these facilities were
unable to secure the funding to implement the
reforms they promised to make in those settle-
ments, in part because neither Medicare nor pri-
vate insurance pays for interpretation and trans-
lation, and only a handful of Medicaid programs
do.?* Thus, greater enforcement of Title VI may
prove to be less transformative and more puni-
tive than commonly believed.

PRIVATE SUITS AND COMPENSATION The US
Supreme Court has limited minority access to
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the protection of Title VI by preventing minority
patients from suing providers directly. A 2001
decision, Alexander v. Sandoval, barred private
individuals from filing disparate-impact lawsuits
under Title VI. According to this decision, only
the federal government has authority to litigate
such cases. The rule of the Department of Health
and Human Services (HHS) implementing sec-
tion 1557(a) of the ACA appears to have reversed
this Supreme Court ruling by providing a private
right of action for disparate-impact claims."” Of
course, should section 1557 be eliminated in
efforts to repeal and replace the law, individuals
would once again not be able to bring these
cases.

Private individuals can address their com-
plaints to the HHS Office of Civil Rights, which
monitors Title VI compliance and can initiate a
lawsuit. However, the Office of Civil Rights is
notoriously underresourced and can pursue only
a fraction of cases.

Even when minority patients are permitted to
bring Title VI suits, either through HHS or under
section 1557 of the ACA, they are often unable to
obtain compensation for the wrongs they have
suffered. According to the Supreme Court’s 1983
decision in Guardians Association v. Civil Service
Commission of the City of New York, plaintiffs can
obtain monetary damages under Title VI only if
they can prove that they suffered intentional
discrimination. However, many researchers be-
lieve that intentional discrimination is uncom-
mon relative to the potential for implicit discrim-
ination (of the type measured by an Implicit
Association Test). Despite considerable academ-
ic research on implicit discrimination, encoun-
tering it does not make a patient eligible for
compensation.??*

To compensate for these limitations and un-
certainties in the private enforcement (that is,
individuals bringing lawsuits) of Title VI, the
Trump administration could increase funding
for the HHS Office for Civil Rights so that it could
bring more Title VI suits. Such suits, possibly
initiated by Centers for Medicare and Medicaid
Services (CMS) pilot programs that permit
evaluation, could be directed toward hospital
systems that put more resources into hospitals
located in majority-white areas rather than
majority-black areas. In addition, Congress
could protect private enforcement efforts by re-
taining section 1557 even if it repeals other pro-
visions of the ACA.

Congress could also broaden the scope of rem-
edies available to wronged patients under Title
VI. Specifically, it could authorize monetary
compensation even in cases of implicit discrimi-
nation, including disparate-impact cases. Even if
cases brought against physicians are difficult to
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The disparate medical
treatment of minority
patients is, to a large
extent, the product of

geography.

win, the threat of litigation might increase dili-
gence and reduce disparities caused by implicit
discrimination. As with the penalty of withhold-
ing federal funds, care must be taken to avoid
having lawsuits merely further burden under-
resourced minority-serving health care pro-
viders.

Renewed Department Of Justice
Enforcement

In July 2014 the Department of Justice an-
nounced a new initiative geared toward revamp-
ing Title VI enforcement.’ This initiative
launched new Title VI training programs; creat-
ed new channels of communication and coordi-
nation among relevant agencies; and expressed
the department’s heightened expectation that
agencies would pursue litigation against hospi-
tals, should efforts to secure voluntary compli-
ance fail. It remains to be seen whether this
initiative has improved compliance with the Civil
Rights Act. It also remains to be seen whether
such efforts will continue in the Trump adminis-
tration.

Solutions Based Outside The Law

Complementary solutions based outside the law
also hold promise for improving minority health
care. The ACA’s expansion of health insurance
coverage disproportionately helps minority pa-
tients, who are disproportionately likely to be
uninsured: Before passage of the ACA, the un-
insurance rate was 12 percent for non-Hispanic
whites, 21 percent for non-Hispanic blacks, and
31 percent for Hispanics.”® Marketplace insur-
ance plans grant newly insured patients access
to a wider network of providers than they were
able to access without insurance. Moreover, the
ACA’s efforts to improve the quality of care—
through accountable care organizations and al-
ternative payment models—might dispropor-
tionately help patients who are being cared for
by lower-quality providers, potentially curbing

the separate and unequal character of minority
health care. Of course, repealing the coverage
expansion provisions of the ACA could under-
mine much of this progress.

However, the ACA is not a panacea for elimi-
nating racial disparities in health care. The ma-
jority of its insurance expansions come from its
expansion of eligibility for the Medicaid pro-
gram, but several states have chosen not to par-
ticipate in that expansion. That decision dispro-
portionately hurts members of minority groups
because of their overrepresentation in lower-
income groups and the populations of non-
expanding states.?® In addition, Medicaid offers
smaller provider networks than Marketplace
plans do, which could limit patient choice. Final-
ly, while the ACA’s insurance expansions provide
members of minority groups with increased
access to medical providers that previously
served a richer, predominantly white popula-
tion, patients’ choice of providers remains pre-
dominantly determined by geography—that is,
by the geographic distance between a provider’s
location and a patient’s residence.

Another way to improve minority health care
would be to improve the quality of care delivered
by minority-serving providers. A first step could
be creating report cards on disparities, with the
goal of reducing disparities by relying on market
learning by patients, providers, and payers.”’ For
such report cards to be effective, they would have
to measure how the same provider treated pa-
tients of different races, as opposed to reporting
state- or county-level disparities in care. The lat-
ter approach confuses disparities in care with
differences in where care is received. In addition,
the substantial statistical challenges of robustly
measuring relevant treatment rates at smaller
providers would have to be addressed. A cot-
tage-industry effort has built and is continuing
to build such report cards, but their effect re-
mains unknown. Policy makers would be wise
to ascertain their effect before endorsing the use
of report cards, as opposed to naively assuming
that simply measuring disparities will change
outcomes."

Health services researchers, too, can play a
critical role here, by moving away from a busi-
ness model in which one applies for grants to
document disparities to a model in which one
actually evaluates what works to reduce dis-
parities.

Report cards, which are by themselves passive,
could be strengthened by active quality improve-
ment efforts targeted at minority-serving pro-
viders. As an example, a government agency
such as CMS could provide resources to elevate
the performance of the twenty largest minority-
serving hospitals, which are responsible for over
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10 percent of all hospital discharges of black
patients (a fact that is evident in Exhibit 1). This
assistance would help both black and other pa-
tients treated at these hospitals, but it would
disproportionately help black patients in the
general population. Assistance does not have
to be solely financial, but financial assistance
is necessary for these hospitals to hire better
physicians and purchase equipment. Such ef-
forts are similar to those of the environmental
justice movement, where the focus is on improv-
ing communities as defined by geography or
race, instead of on improving outcomes for an
individual.

Unfortunately, the ACA reduced dispropor-
tionate-share hospital (DSH) payments, which
are additional funds allocated to hospitals that
treat a large number of Medicaid and indigent
patients. The rationale for the reduction was that
the ACA’s insurance expansion meant that such
programs were not needed.

One might object that throwing money at the
problem will not improve patient outcomes.
However, experience with the DSH program to
date gives us reason to be optimistic. There is
evidence showing that the program significantly
improves outcomes in neonatal health and for
acute myocardial infarction patients.’® The key
here is not simply to increase federal DSH fund-
ing, but to ensure that state governments don’t
reduce their funding of minority-serving hospi-
tals as a result. For an additional level of surety
against waste, HHS could offer hospitals grants
to improve outcomes or implement reforms. In
contrast to the lackluster performance of pay-
for-performance in health care more generally,
there is evidence that pay-for-performance ini-
tiatives significantly improve the performance of
hospitals that serve indigent populations.*

A final non-litigation-based solution to reduc-
ing discrimination and improving minority
health care would be to invest in programs that
reduce implicit bias, acknowledging that the sci-
ence of tracing such bias to actual treatment
decisions and then reducing it is far from estab-
lished. Minority-serving accountable care organ-
izations might have strong incentives to create
and evaluate such programs. Once again,
however, we caution that it remains unknown
whether simply measuring disparities will lead
to reductions in them.

A Combined Approach
To reduce discrimination within the health care
system, the choice between litigation and other
strategies is a difficult one. Neither option is
obviously superior to the other. As hospitals
employ more physicians and consolidate with
downstream providers such as nursing homes
and long-term care facilities, they become re-
sponsible for alarger portion of total care, which
increases the benefits of litigation directed at
hospitals. Some legal solutions (such as expand-
ing the scope of the Civil Rights Act to cover all
physician services) do not require congressional
approval, which is important given that body’s
recent paralysis. Butlitigation remains inherent-
ly uncertain, slow, and costly. In addition, allow-
ing minority-serving hospitals to be sued may
weaken those providers’ already precarious fi-
nancial situation. Any effort to reform the law
would face opposition from provider groups that
are unlikely to accept greater scrutiny of their
practices, especially at a time when physicians
are beleaguered by cuts in Medicare fees, health
information technology implementation, and
malpractice litigation.* Despite these concerns,
strengthening the Civil Rights Act might im-
prove minority health care by bolstering minori-
ty patients’ trust in the health care system, in-
creasing physicians’ diligence, and as a result
increasing the patients’ willingness to seek care.
A different set of problems affects solutions
outside the legal arena. They cost money, and
the current focus on bending the cost curve
has had a chilling effect on all increases in health
care spending. Yet they are associated with less
uncertainty than litigation-based solutions and
can be designed in a manner that can be evaluat-
ed and scaled up or down depending on their
success.

Conclusion

Litigation and other strategies to reduce discrim-
ination and improve health equity are not mutu-
ally exclusive. While greater enforcement of ex-
isting civil rights legislation offers some promise
for improving minority health care, large gains
are possible with strategies not based on liti-
gation. What is beyond doubt, however, is that
persistent gaps in minority health care remain a
civil rights issue. m
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