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Introduction

“Liberty,” President Franklin D. Roosevelt proclaimed during the
depths of the Great Depression, “requires opportunity to make a
living — a living decent according to the standard of the time, a
living which gives man not only enough to live by, but something
to live for”* The same point was made in a different context 3
decades later by President Dwight D. Eisenhower who declared,
“as long as we allow conditions to exist that make for second-
class citizens, we make ourselves less than first-class citizens.”

Now, as then, the United States faces an economic crisis that has
lifted the veil on the inability of federal institutions to provide for
the public welfare and therefore has the potential to redefine the
role of government. The COVID pandemic has had a devastating
impact on public health and the economy. In an era of social-
distancing and mass unemployment, the national health and
economic crises requires a redefinition of the responsibilities of
government to provide and secure the rights of all citizens to equal
access to public goods and services, such as affordable health
care, quality education, adequate housing, and environmental
protection. As the United States struggles to control the pandemic
and stabilize the economy, the public and private sectors need to
work together to create a new social contract that includes all
citizens.

Long before the outbreak of the pandemic, it was clear that
existing policies had failed to provide sufficient access to basic
public services. After decades of public disinvestment and
burgeoning inequality, many Americans were being denied access
to basic public services. Now, with the economic slowdown
related to the pandemic, inequality of opportunity has become
increasingly visible, as many Americans struggle to maintain their
livelihoods.

A right of equal access to public goods and services is not
specifically provided by the Constitution, but the Declaration of
Independence implicitly recognizes such a right as a prerequisite
to the ideals of life, liberty, and the pursuit of happiness. Our July
2020 national poll shows that bipartisan majorities of Americans
believe that equal opportunity rights to public goods and services
are “very important,” and that these rights are not “secure’
Eighty-five percent believe that “the right to quality education”
and “the right to clean air and water” are “very important,” while
only 17% believe these rights are “secure.” A similar result (83%-
10%) is shown for “the right to affordable health care”

Yet, despite the importance of equal access to public goods and
services, the United States remains in a prolonged period of
governmental restraint in these areas. Since the early 1980’s,
successive presidential administrations have consistently
advocated against government spending and regulation.
Through the prioritization of private economic activity, the
federal government has largely abandoned its previous role of
providing public services in areas such as education, housing, and
environmental protection. But now with the nation struggling to

1. Roosevelt, Franklin D. “Re-Nomination Acceptance Speech.” 1936.

2. Remarks to the United Negro College Fund, 19 May 1953.

overcome the effects of the COVID pandemic, the stage may be
set for a significant shift in how the public perceives the role of
government.

The government’s ineffective response to the pandemic as well
as the economic and racial crises have caused people to think
differently about government responsibilities for rights. In our
July 2020 poll, a supermajority of respondents (84%) report that
“events in recent months have made me think differently about
the role and responsibility of government to protect the rights
of all Americans.” Eighty-five percent also say they now “think
differently about the responsibility Americans have to our fellow
citizens.”

1. Equal Access as the Foundation for Equality,
Liberty, and Opportunity in the United States

A right of equal access to public goods and services is rooted in
the rights to ‘Life, Liberty, and the pursuit of Happiness. With
these rights, the Declaration of Independence asserts the concept
of equality as a founding principle,® while nearly a century later
in the nation’s “second founding” after the Civil War,* the 14t
Amendment to the Constitution goes further in guaranteeing
equal protection of the law. These documents create the principle
from which a right of equal access is derived, including access to
education, health care, housing, and environmental protection.

Throughout American history, the concepts of liberty and equality
have been intertwined but have also conflicted. Liberty requires
a delicate balance between the power of the state and society.®
With the near collapse of the American economy during the Great
Depression, the federal government undertook a significantly
greater role in ensuring the core rights of liberty and equality.
Emphasizing that “necessitous men are not free men,” President
Franklin D. Roosevelt championed an innovative agenda for
government support in ensuring economic welfare.

These policies persisted throughout the early post-war era, with
collaboration between the public and private sectors aimed at
enhancing public welfare. The United States was instrumental
during this period in helping create the United Nations and
leading the drafting of the American Declaration of the Rights of
Man and the Universal Declaration of Human Rights (UDHR). The
UDHR, adopted by the UN in 1948, enshrines political and social
rights including the right to an adequate standard of living and
the right to social security, human dignity, and development.

Current trends within public education, health care, housing, and
environmental protection, however, reflect burgeoning disparities
in opportunity. Public policy in recent years has centered around
the promotion of macroeconomic growth but has done little to
guarantee individual and societal well-being, reinforcing the focus

3. See Allen, Danielle S. Our Declaration: A Reading of the Declaration of Independence in Defense of Equality. Liveright, 2014.

4. See Foner, Eric. The Second Founding: How the Civil War and Reconstruction Remade the Constitution. W. W. Norton & Company, 2019.

5. Acemoglu, Daron, and James A. Robinson. The Narrow Corridor: States, Societies and the Fate of Liberty. Viking, 2019.



of the private sector on maximizing shareholder value, often at
the expense of employees and consumers. These policies have
exacerbated the inequality of access to public goods and services,
such as health and education, among significant portions of the
population, who lack the agency and the opportunity to sustain
themselves.®

The COVID-19 pandemic provides a graphic illustration of why
civil and political rights are inseparable from economic, social,
and cultural rights. The right to life is inseparable from the right
to health, the right to food, and the right to work. Food insecurity
was dire even before the pandemic, and the national food bank
network now estimates that 1in 4 children, the equivalent of 18
million minors, may need food aid in 2020.” Consistent access to
nutritious food is essential for an active, healthy life and active
participation in society. Therefore, it is critical that the United
States responds now to the public health and economic crises
by protecting liberty and equality and securing equal access to
public goods and services.

The right of equal access to public goods and services is framed in
this chapter through 4 interconnected values:

« Equal opportunity for human development and the basic
freedom to pursue it.

« Agency to utilize equal opportunity. The government cannot
guarantee “the pursuit of happiness,” but it can protect the
agency of individuals to develop their capacities and provide
equal opportunity for them to lead productive and fulfilling
lives.

«  Equal opportunity for future and present generations.

+ Human dignity recognized through self-worth and security.®

2. Right of Equal Access

HEALTH CARE

Since the 1930s, the United States has extensively debated
the extent to which healthcare is a constitutional right of
every American. This principle gained traction amid the Great
Depression when President Roosevelt called for a “Second
Bill of Rights” which would include “the right to adequate
medical care and the opportunity to achieve and enjoy good
health” in his 1944 State of the Union Address.” Yet, while
healthcare has not been recognized as a guaranteed right,

the federal government has adopted an incrementalist approach
in expanding access to basic healthcare services.

Through the creation of Medicare, Medicaid, the Children’s
Health Insurance Program, and most recently the Affordable Care
Act, the United States has taken steps to ensure low-income
and otherwise vulnerable residents have access to basic health
services.® These federal initiatives have been supplemented by
state programs that provide additional resources for healthcare
services. However, 14 states have refused to expand eligibility for
Medicaid, which has left millions of low-income and chronically
ill Americans without access to healthcare. With millions of
uninsured Americans, many regional and local hospitals across
the United States have closed or are in danger of closing due
to the high cost of medical care and a high proportion of rural
uninsured and underinsured people.”

These chronic inequities in access reflect the lack of a
comprehensive approach guaranteeing access to basic health
services. Instead, local, state, and federal institutions have
adopted a piecemeal approach to expanding healthcare services,
with some low-income and elderly individuals among the primary
beneficiaries. However, as many Americans continue to struggle
with chronicdiseases, aswellastheimpactof COVID-19, itis critical
that access to healthcare not be determined by an individual’s age
or income. Rather, the series of social and economic challenges
facing the United States warrant a comprehensive approach to
ensuring every American has access to basic health services.

EDUCATION

Education is a public good primarily provided by state and local
institutions. While the Constitution does not explicitly guarantee
each American the right to education, there are many references
to education by the nation’s early leaders. For instance, Thomas
Jefferson observed that “Where every man is able to read, all is
safe? Jefferson’s statement reflects a founding belief that the
vitality of American democracy depends on an educated populace.

The founders recognized the need for citizens to be educated
and informed as a means to strengthen their capacity for self-
government. The federal government highlighted the importance
of education as early as 1787, when Congress in the Northwest
Ordinance provided that “knowledge, being necessary to good
government and the happiness of mankind, schools and the
means of education shall forever be encouraged. This early
policy statement reflects the longstanding American ideal of
supporting access to public education.

6. See generally Sen, Amartya. Development as Freedom. Alfred A. Knopf, 1999.

7. Hake, Monica, et al. “The Impact of the Coronavirus on Local Food Insecurity.” Feeding America, 19 May 2020, https://www.feedingamerica.

org/sites/default/files/2020-05/Brief_Local%20Impact_5.19.2020.pd.

8. See Sen, Amartya. “The Ends and Means of Sustainability.” Journal of Human Development and Capabilities, vol. 14, no. 1, Feb. 2013, pp. 6-20.

9. “President’s Message to Congress on the State of the Union.” 11 Jan. 1944. 12 Pub. Papers 41.

10. Swendiman, Kathleen S. Health Care: Constitutional Rights and Legislative Powers. Congressional Research Service, 5 Apr. 2010.

11. van Dorn, Aaron, et al. “COVID-19 exacerbating inequalities in the US.” The Lancet, vol. 395, no. 10232, 18 Apr. 2020, https://doi.org/10.1016/

S0140-6736(20)30893-X.

12. Jefferson, Thomas. Letter to Charles Yancey. 6 Jan. 1816. Jefferson Papers, Founders Online, National Archives, https://founders.archives.gov/

documents/Jefferson/03-09-02-0209.

13. Northwest Ordinance. Art. III, 13 July 1787, The Avalon Project, Yale Law School Library, http://avalon.lawyale.edu/18th_century/nworder.asp.



The U.S. has long fallen short of this ideal, leading to inequities in
access and opportunity that permeate the nation’s public schools.
In its landmark 1954 ruling in Brown v. Board of Education, the
Supreme Court struck down the “separate but equal” principle
that governed public education as violating the Equal Protection
Clause of the 14™ Amendment.* In an opinion for a unanimous
Court, Chief Justice Earl Warren wrote that education “is required
in the performance of our most basic public responsibilities...It is
the very foundation of good citizenship” [emphasis added]. (347
U.S. at 493). The Court pointed to “compulsory school attendance
laws and the great expenditures for education” as evidence
of a collective “recognition of the importance of education to
our democratic society.”® Having recognized the link between
education and democracy, the Court ruled that a state must
provide education to all its students “on equal terms.

Despite this far-reaching ruling, many American children continue
to be deprived of access to basic public education in violation of
their rights to equality of opportunity. Across the United States, it
is clear that inequities in public schools are reinforcing racial and
economic disparities. While local, state, and federal governments
invest significant funds in public education, student outcomes
continue to stagnate, with student performance in reading and
math largely unchanged since 2000, and the achievement gap in
reading continuing to widen.” With public education serving as
the means by which citizens gain the ability to actively participate
in American democracy, the consequences of the government’s
failure to provide access to quality educational opportunities se-
verely impair democratic participation among already marginal-
ized and underserved individuals.

HOUSING

The federal government has historically played a role in the
provision of safe, decent, and affordable housing for low-income
families. In 1934, Congress responded to the Great Depression
by creating the Federal Housing Administration (FHA). President
Roosevelt lamented in his Second Inaugural Address that “one

third of our nation [is] ill-housed, ill-clad, and ill-nourished.

After the end of the Second World War, FHA programs helped
finance military housing for returning veterans and their families.
Throughout the following decades, the FHA contributed to the
production of millions of units of privately-owned apartments for
elderly, handicapped, and lower-income Americans.” However,
the model of high-density public housing “projects” was
increasingly questioned as these became stigmatized as centers
of extreme poverty, crime, and segregation. In 1974, the Housing
and Community Development Act effectively ended most new
construction of public housing.?

Before the passage of anti-discrimination housing legislation
in the late 1960s and 70s, government and private institutions
regularly engaged in the practice of “redlining.” Through this form
of lending discrimination, racial minorities were regularly denied
the opportunity to purchase a home in certain communities®. In
other instances, people of color were also denied loans on the
basis of their race, which contributed to gaping wealth disparities.

In a 2019 report, the National Law Center on Homelessness
and Poverty demonstrated how rising rents, stagnant wages,
historically low rental vacancy rates, and the severe decline of
federally subsidized housing have collectively led to a critical
shortage of affordable housing units in the United States.? Here,
as with education, significant disparities are apparent across
the nation. Expert studies have demonstrated how historic and
ongoing displacement, exclusion, and segregation continue to
prevent people of color from obtaining and retaining their own
homes and accessing safe, affordable housing.”

Affordable housing and anti-displacement protections are critical
to individual and environmental health, societal well-being, and
sustainability. Low-income residents who cannot afford to live
near adequate education or health centers, transit options, or
places of employment will likely be denied proper participation in
the political life of their community.

14. United States, Supreme Court. Brown v. Board of Education of Topeka. 347 U.S. 483.

15.Id. at 493

16. United States, Supreme Court. Brown v. Board of Education of Topeka. 347 U.S. 483.

17. Goldstein, Dana. “It Just Isn't Working’: PISA Test Scores Cast Doubt on U.S. Education Efforts.” The New York Times, 5 Dec. 2019, https://www.
nytimes.com/2019/12/03/us/us-students-international-test-scores.html

18. Roosevelt, Franklin D. “Second Inaugural Address.” 20 Jan. 1937.
19. “The Federal Housing Administration (FHA).” U.S. Department of Housing and Urban Development, www.hud.gov/program_offices/housing/fhahistory

20. Rolnik, Raquel. Report of the Special Rapporteur on Adequate Housing as a Component of the Right to an Adequate Standard of Living, and on the Right
to Non-Discrimination in This Context, Addendum 4. UN Human Rights Council, 2010.

21. Brooks, Khristopher J. “Redlining’s Legacy: Maps are gone, but the problem hasn’t disappeared.” CBS News, 12 June 2020, https://www.
cbsnews.com/news/redlining-what-is-history-mike-bloomberg-comments/.

22. Bauman, Tristia, et al. Housing Not Handcuffs 2019: Ending the Criminalization of Homelessness in U.S. Cities. The National Law Center on Home-
lessness & Poverty, Dec. 2019, http://nlchp.org/wp-content/uploads/2019/12/HOUSING-NOT-HANDCUFFS-2019-FINAL.pdf.

23. See Solomon, Danyelle, et al. “Systemic Inequality: Displacement, Exclusion, and Segregation.” Center for American Progress, 7 Aug, 2019,
https://www.americanprogress.org/issues/race/reports/2019/08/07/472617/systemic-inequality-displacement-exclusion-segregation/;
Rothstein, Richard. The Color of Law: A Forgotten History of How Our Government Segregated America. Liveright, 2017,; Quick, Kimberly, and Richard
D. Kahlenberg. “Attacking the Black-White Opportunity Gap That Comes from Residential Segregation.” The Century Foundation, 25 June 2019,
https://tcf.org/content/report/attacking-black-white-opportunity-gap-comes-residential-segregation/?session=1.; Smelser, Neil J., et al., edi-
tors. “Chapter 13: Residential Segregation and Neighborhood Conditions in U.S. Metropolitan Areas.” America Becoming: Racial Trends and Their
Consequences, by National Research Council., vol. 1, National Academies Press, 2001.



ENVIRONMENT

The United States has long been a leader in developing concepts
and strategies around environmental sustainability. In a 1907
address to Congress, President Theodore Roosevelt observed
that ‘the conservation of our natural resources and their proper
use constitute the fundamental problem which underlies almost
every other problem of our national life. We must maintain for our
civilization the adequate material basis without which civilization
cannot exist. We must show foresight, we must look ahead.’

The National Environmental Policy Act (NEPA) of 1969, the first
major federal environmental law, committed the United States
to sustainability, declaring a national policy, “to create and
maintain conditions under which humans and nature can exist
in productive harmony, that permit fulfilling the social, economic
and other requirements of present and future generations.””
Congress then established a statutory foundation for the United
States Environmental Protection Agency (EPA), stating that
it is the responsibility of the federal government to “use all
practicable means... to improve and coordinate Federal plans,
functions, programs, and resources to the end that the Nation
may fulfil the responsibilities of each generation as trustee of
the environment for succeeding generations.”” The NEPA and
subsequent Congressional Declarations established a broad
national framework for protecting the environment.

There are numerous other federal and state environmental and
sustainability laws that drive environmentally sound business and
governmental practices, including the Clean Air Act, Clean Water
Act, Resource Conservation and Recovery Act, Comprehensive
Environmental Response, Compensation, and Liability Act, and
the Toxic Substances Control Act. Through these statutes, the
federal legal framework supports a definition of sustainability
that includes economic, environmental, and social elements.

The conservation of our natural
resources and their proper use
constitute the fundamental problem

which underlies almost every other
problem of our national life.

3. Policy Trends

Following the end of the Second World War, the United States
maintained an implicit social contract, grounded in the legislation
of the New Deal, and provided significant investments in public
services that led to 3 decades of sustained economic growth.”
While communities of color were intentionally deprived of access
to various federal services and programs, particularly through
the practice of redlining, these investments were credited with
improved health outcomes, expanded access to public education,
and making affordable housing a central theme of the American
Middle Class. Since the early 1980s, the decline of this postwar
social contract has resulted in chronic underinvestment in public
education and housing, which has contributed to the growing
inequality of opportunity in communities across the nation.

HEALTHCARE

In recent decades, the political debate over the federal
government’s role in healthcare policy has become polarized.
As successive administrations have attempted to implement
policies to control the growth of healthcare costs to families
and individuals while ensuring greater access to healthcare
services, millions of Americans continue to lack healthcare
coverage. In 2018, approximately 13.7% of Americans did not
have health insurance, many of whom are members of historically
marginalized groups.?® At the same time, healthcare costs have
continued to rise, reaching approximately $3.6 trillion in 2018,
from $255 billion in 1980. When measured as a percentage
of gross domestic product, spending on healthcare in the U.S.
dwarfs other developed nations, as spending has grown from
8.9% of GDP in 1980 to 17.7% in 2017.%°

The growth in the costs of healthcare, and the inability of millions
of Americans to access it, has become a point of contentious
political debate. While the Republican Party has traditionally
promoted private competition to control costs, the Democratic
Party along with many health experts have advocated for greater
public support for those who lack private health insurance. Yet,
despite the attempts of several administrations, a comprehensive
healthcare reform package did not pass Congress until 2010, with
the enactment of the Affordable Care Act. Unanimously opposed
by congressional Republicans, this comprehensive reform

24. Roosevelt, Theodore. “Seventh Annual Message to the Senate and House of Representatives.” 3 Dec. 1907. The American Presidency Project,
http://www.presidencyucsb.edu/ws/index.php?pid=29548#axzz1JuA6cqEy.

25. United States, Congress. The National Environmental Policy Act of 1969. https://www.energy.gov/sites/prod/files/nepapub/nepa_docu-
ments/RedDont/Req-NEPA.pdf

26. United States, Congress, House. United States Code. Title 42, section4331. Legal Information Institute, Cornell U Law School, https://www.
law.cornell.edu/uscode/text/42/4331.

27. Maier, Charles S. “The Postwar Social Contract: Comment.” International Labor and Working-Class History, no. 50, 1996, pp. 148-156, https://
www.jstor.org/stable/27672316?seq=1.

28. Kliff, Sarah. “Under Trump, the Number of Uninsured Americans Has Gone Up by 7 Million.” Vox, 23 Jan. 2019, https://wwwwvox.
com/2019/1/23/18194228/trump-uninsured-rate-obamacare-medicaid.

29. “Historical.” U.S. Centers For Medicare and Medicaid Services, https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-
and-Reports/NationalHealthExpendData/NationalHealthAccountsHistorical.

30. Gruber, Jonathan. “Program Report: Health Care.” NBER The Reporter, no. 4, Dec. 2019, https://www.nber.org/reporter-2019-04.

31.Skocpol, Theda.“TheRiseandResoundingDemiseoftheClintonPlan.”HealthAffairs,vol.14,n0.1,1995,wwwhealthaffairs.org/doi/full/10.1377/hlthaff'14.1.66.



package extended healthcare coverage to millions of Americans.?

Even with this expansion of healthcare coverage, patient outcomes
in the United States continued to lag those of other developed
nations.®® While mortality rates fell from 1,184 per 100,000 people
in 1980 to 837 in 2017, they remained above the ‘comparable
country average’ of 723.%* The United States also significantly
lags behind other developed nations in terms of premature
deaths, with the U.S. experiencing 12,282 potential years of life
lost per 100,000 residents in 2017, as compared to 7,764 among
comparable nations. At the same time, the United States trails
otherdeveloped nationsinaccess to physiciansand has seena33%
increase in suicide rates, compared to a global decline of 30%.3°

While these disparities in access and outcomes permeate
American society, they most significantly impact communities
of color. Following the COVID-19 outbreak, research has
shown that Black, Latinx, and tribal communities have been
disproportionately impacted by the pandemic. Data from New
York City in April 2020 showed that Black individuals were
overrepresented among hospitalized patients, and mortality rates
among Black and Latinx individuals significantly outpaced that
of Whites and Asians.* These disparities in cases and mortality
rates can be largely attributed to inadequate access, as Latinx
individuals are 3 times more likely than Whites not to have health
insurance, and Blacks twice as likely to be uninsured.*” At the same
time, chronic diseases continue to disproportionately burden
communities of color, with Blacks experiencing higher rates of
chronic disease and chronic stress from systemic inequality.®

Inequality in opportunity has long been a hallmark of the
American healthcare industry. Yet, before the COVID-19 outbreak,
the Trump administration sought to repeal critical provisions
of the Affordable Care Act, while presenting alternatives that
independent studies predicted would cause millions of Americans
to lose their coverage.®After numerous failed attempts to repeal
the ACA, the administration instead sought to nullify portions of
the statute through separate legislation and regulation.® As part
of the Tax Cuts and Jobs Act of 2017, the administration repealed
the Individual Mandate, which required every American to have
health insurance or be penalized.* In addition, the administration
issued new rules allowing states to impose work requirements for
Medicaid and stopped the reimbursement of insurance carriers
that waive deductibles for low-income individuals.*

The Trump administration partly succeeded in implementing
strategies to undermine the ACA. These strategies led to an
increase in the percentage of Americans who lack health
insurance and failed to slow the increases in healthcare costs
for all Americans. Since President Trump's election in 2016,
the uninsured rate increased from 10.9% to 13.7% at the end of
2018.# In absolute terms, these policies left more than 7 million
additional people without healthcare coverage, many of whom
are low-income, younger individuals, and women.* About 7 in 10
Americans (69%) said reducing health care costs should be a top
priority for the President and Congress.*

Across the United States, communities economically decimated
by the outbreak of COVID-19 continue to face inequitable and

32. Sanger-Katz, Margot, and Quoctrung Bui. “The Impact of Obamacare, in Four Maps.” The New York Times, 31 Oct. 2016, https://www.nytimes.
com/interactive/2016/10/31/upshot/up-uninsured-2016.html.; Benen, Steve. “US Uninsured Rate Climbs in First Two Years of Trump’s Pres-
idency.” MSNBC, 23 Jan. 2019, http://www.msnbc.com/rachel-maddow-show/us-uninsured-rate-climbs-first-two-years-trumps-presidency.

33. See “Top 7 Fiscal Charts from 2016.” Peter G. Peterson Foundation, 23 Dec. 2016, www.pgpf.org/blog/2016/12/top-7-fiscal-charts-from-2016.

34. Kurani, Nisha, et al. “How Does the Quality of the U.S. Healthcare System Compare to Other Countries?” Health System Tracker, Peterson KFF,
28 Mar. 2019, https://www.healthsystemtracker.org/chart-collection/quality-u-s-healthcare-system-compare-countries/#item-start.

35. Saiidi, Uptin. “U.S. Life Expectancy has Been Declining. Here’s Why.” CNBC, 9 July 2019, https://www.cnbc.com/2019/07/09/us-life-expec-
tancy-has-been-declining-heres-why.html.

36. “Health Equity Considerations and Racial and Ethnic Minority Groups.” Centers for Disease Control and Prevention, 2020, https://www.cdc.gov/
coronavirus/2019-ncov/need-extra-precautions/racial-ethnic-minorities.html.

37. Ibid.
38. Ibid.

39. Aron-Dine, Aviva, and Matt Broaddus. “Latest Republican ACA Repeal Plan Would Have Similar Harmful Impacts on Coverage and Health as
All The Others.” Center on Budget and Policy Priorities, 20 June 2018, https://www.cbpp.org/research/health/latest-republican-aca-repeal-plan-
would-have-similar-harmful-impacts-on-coverage-and.

40. Amadeo, Kimberly. “Donald Trump’s Health Care Policies.” The Balance, 20 Dec. 2019, https://www.thebalance.com/how-could-trump-
change-health-care-in-america-4111422.

41. Fielder, Matthew. “How Did the ACA’s Individual Mandate Affect Insurance Coverage?” USC-Brookings Schaeffer Initiative for Health Policy,
May 2018, https://www.brookings.edu/wp-content/uploads/2018/05/coverageeffectsofmandate2018.pdf.

42. Amadeo, Kimberly. “Donald Trump’s Health Care Policies.” The Balance, 20 Dec. 2019, https://www.thebalance.com/how-could-trump-
change-health-care-in-america-4111422.

43. Kliff, Sarah. “Under Trump, the Number of Uninsured Americans Has Gone Up by 7 Million.” Vox, 23 Jan. 2019, https://wwwvox.
com/2019/1/23/18194228 /trump-uninsured-rate-obamacare-medicaid.

44.Thid.

45. Bialik, Kristen. “State of the Union 2019: How Americans see major national issues.” Pew Research Center. 4 Feb. 2019, https://www.pewre-
search.org/fact-tank/2019/02/04/state-of-the-union-2019-how-americans-see-major-national-issues/.



insufficient access to healthcare services. Despite the progress
made with the passage of the Affordable Care Act, current policies
have resulted in significant increases in premiums and a decline in
enrollment within the healthcare exchanges. These policies have
exacerbated the barriers to healthcare that large portions of the
nation face.

EDUCATION

Referred to as the ‘great equalizer’ by Horace Mann, public
education is now at the root of the socioeconomic inequalities
that permeate the United States.* While there have long
been inequalities within public schools, initiatives enacted by
administrations from both parties have failed to significantly
improve the quality of public education. Instead, low-income
communities and communities of color have continued to
experience significant barriersin accessing public schools. Despite
these trends, the federal government has shown little indication
that it is prepared to implement a comprehensive strategy for
improving outcomes among the nation’s most disadvantaged
students.

Inequalities in public education are largely rooted in the nation’s
reliance on local control. Across the United States, public schools
are largely overseen by local and state institutions, with school
boards playing a key role in implementing the curriculum. While
local control is intended to maintain proximity to communities,
it has resulted in chronic inequalities in funding, which
have exacerbated disparities in student outcomes. With the
decentralization of public education, many communities have
traditionally relied on property taxes to fund local schools. Yet,
in 2019, the average White family held approximately 10 times
more wealth than the average Black family.#” These economic
disparities have played a key role in sustaining the significant
concentration of underfunded public schools in predominantly
Latinx and Black communities.*

Referred to as the ‘great equalizer’
by Horace Mann, public education is
now at the root of the socioeconomic
inequalities that permeate the U.S.

For several decades, the lagging performance of the nation’s
public education system has drawn ire from members of both
parties. With the release of ‘A Nation at Risk’ in 1983 the Reagan
administration drew public attention to what the administration
termed the nation’s “unilateral educational disarmament.®
Since then, various initiatives, such as ‘No Child Left Behind’
have contributed to a rapid shift toward standards-based
assessment.*® Yet, while intended to improve student outcomes
within the nation’s historically underserved communities, the
impact of these initiatives in narrowing existing disparities in
student outcomes have been mixed.*

Across the United States, students continue to face inequities in
academic opportunities and outcomes. These disparities impact
students in every region of the nation, and they are particularly
felt within communities of color. In 2016, 89% of White students
completed high school, as compared to only 80% of Latinxand 78%
of Black students.s2 At the same time, test scores among students
in low-income, rural, and minority communities continued to trail
those in affluent and predominantly White communities.*?

Some parents and students have taken to the courts to demand
equity in public education. In 2017, activists scored a key victory
in New Mexico, when the courts ruled that the state was failing to
meet its state constitutional mandate to provide students with a
‘sufficient’ public education.® Since then, the State of New Mexico
has significantly increased spending on public education, much of
which has been invested in expanding access to pre-kindergarten
and supplemental instructional support for at-risk youth.s
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Most recently, the movement for educational sufficiency gained
further momentum with a key victory in Michigan, where a federal
appeals court ruled that students have a constitutional right to
literacy.*® This landmark ruling came after students in Detroit
challenged their school district over what they perceived to be
inadequate educational resources. After years of enduring teacher
shortages, deteriorating buildings, and inadequate textbooks,
these students claimed they were deprived of an opportunity
to acquire literacy. The federal appeals court agreed, ruling that
literacy is essential to participating in a democratic society.

While these court cases have brought attention to the inequities
and insufficiencies in public education, the federal government
continues to fail in developing a comprehensive strategy for
improving student outcomes. Over the last several years, the
Trump administration has proposed a series of funding reductions
in public education, beginning with a proposed 13.5% reduction to
the Department of Education in its first budget proposal.¥” These
include substantial reductions in teacher training, after-school
programs, and federal programs that help prepare low-income
students for college. While these initial recommendations were
ultimately rejected by Congress, they were followed by a proposed
5% reduction to the Department’s budget in Fiscal Year 2019, and
a 12% reduction in Fiscal Year 2020.% The proposed reductions in
federal support for public education came while 12 states had yet
to restore spending on public education to pre-recession levels.®

Over the last several months, the disruptions in educational
instruction resulting from the COVID pandemic have lifted
the veil on the chronic inequities in access and opportunity
throughout the nation’s public schools. As local and state
institutions continue to impose social distancing requirements,
millions of children have been left without access to reliable
internet or technological devices.®® With many children in rural
and low-income communities experiencing the adverse impact
of the digital divide, it is clear that existing funding and political
structures have failed to equitably meet the needs of all children.
While disparities in access to broadband internet have long been
a source of debate, the impact of COVID-19 has only amplified the
need to provide students with the technological resources they

need to compete in an increasingly competitive and globalized
economy.

Within communities across the United States, public schools are
failing to provide their students with the opportunity to pursue
an equitable, sufficient, and quality public education. While some
states, such as New Mexico, are striving to invest in the academic
success of their students through the expansion of innovative
intervention programs, student outcomes remain largely stagnant
across the United States.®

HOUSING

Throughout the post-war era, the concept of homeownership has
been a central theme of American society. For many Americans,
the prospect of owning a home symbolizes entry into the middle
class, and by extension, embodies the core ideals of what it means
to be an American. Yet, in communities around the country, the
prospect of homeownership has become increasingly out of
reach, particularly with the economic disruptions caused by the
COVID pandemic. With rising home prices and stagnant wages,
few communities have been spared from the affordable housing
crisis, with families across the United States struggling to secure
adequate shelter.

The increase in home prices has significantly outpaced any
increase in wages. With the growth of wages now lagging housing
costs in 80% of housing markets,** an individual working full-time
must now earn approximately $17.90 per hour to afford a one-
bedroom apartment.® Yet, with the federal minimum wage largely
stagnant at $7.25 per hour, many families have found themselves
locked out of an increasingly competitive housing market. As 46
million Americans continue to experience poverty, the federal
minimum wage has proven inadequate, with approximately
11 million Americans paying more than half of their income in
housing.5

To put these challenges into perspective, anindividual earning the
federal minimum wage would have to work approximately 103
hours per week, on average, to afford a one-bedroom apartment

56. Goldstein, Dana. “Detroit Students have Constitutional Right to Literacy, Court Rules.” The New York Times, 27 Apr. 2020, https://www.ny-
times.com/2020/04/27/us/detroit-literacy-lawsuit-schools.html?referringSource=articleShare.

57. Bendix, Aria. “Trump’s Education Budget Revealed.” The Atlantic, 16 Mar. 2017, https://www.theatlantic.com/education/archive/2017/03/

trumps-education-budget-revealed/519837/.

58. Kreighbaum, Andrew. “Trump Seeks Billions in Cuts.” Inside Higher Ed, 12 Mar. 2019, https://www.insidehighered.com/news/2019/03/12/

white-house-wants-12-percent-cut-education-spending.

59. Picchi, Aimee. “12 States Spend Less Now Than Before the Recession.” CBS News, 6 Mar. 2019, https://www.cbsnews.com/news/12-states-

spend-less-on-schools-now-than-before-the-recession/.

60. Steyer, James P. “COVID-19 Is a Wake-Up Call to Close the Digital Divide.” The Hill, 16 Apr. 2020, https://thehill.com/opinion/technolo-

gy/492298-covid19-is-a-wake-up-call-to-close-the-digital-divide.

61. Goldstein, Dana. “It Just Isn't Working: PISA Test Scores Cast Doubt on U.S. Education Efforts.” The New York Times, 3 Dec. 2019, https://www.
nytimes.com/2019/12/03/us/us-students-international-test-scores.html.

62. “The Housing Crisis is Worse than you Think.” In These Times, 23 July 2019, https://inthesetimes.com/article/21949/affordable-housing-cri-

sis-rising-rent-homebuyers-market.

63. The Gap, A Shortage of New Homes. National Low Income Housing Coalition, Mar. 2019, https://reports.nlihc.org/sites/default/files/gap/

Gap-Report_2019.pdf.
64. Ibid.



at the fair market rate.® Yet, there are few alternatives for families
in this situation, as only 1% of counties have a housing market that
is considered affordable for those earning the minimum wage.

Shortages of affordable housing are exacerbated by existing
federal policy. Decades of chronic underinvestment in renovating
existing public housing, and a tepid rate of new construction,
have contributed to the national shortage of 7 million affordable
homes.® Rather than invest in expanding access to public housing,
the federal government has decreased spending on low-income
housing assistance as a percentage of GDP and non-defense
discretionary spending.¢’

These policies have contributed to an affordable housing crisis
that impacts communities across the United States. As the
purchasing power of the minimum wage has steadily eroded,
more Americans have been experiencing greater challenges in
accessing affordable housing.® Without a comprehensive policy
response from the federal government and with tepid support
from local and state institutions, there are now only 37 affordable
housing units for every 100 low-income households.*

While many Americans have found the prospect of
homeownership increasingly out of reach, communities of
color have been disproportionately burdened by the nation’s
affordable housing crisis. In 2018, over half a million individuals
experienced homelessness on any given day.”® Among these
individuals, approximately 40% are Black, compared to 13% of the
nation’s population. At the same time, the Hispanic community
represented 22% of the nation’s homeless population, while only
comprising 16% of the national population.” These statistics are a
clear indication that policy failures at the local, state, and federal

level have not only exacerbated existing shortages of affordable
housing but have also disproportionately impacted historically
marginalized and underserved communities of color.

ENVIRONMENTAL PROTECTION

Since the early 1970s, the modern environmental protection
movement has drawn support from across the political spectrum.
Throughout this time, various administrations have championed
environmental protection through the enactment of landmark
legislation and administrative actions.” Yet, in recent years, the
Trump administration has adopted an aggressive strategy of
rolling back existing environmental protections. In doing so, it has
embraced a “business-friendly” agenda that is not only opposed
by some businesses but is also detrimental to the long-term
interests of the private sector.”

Under the leadership of former Administrator Scott Pruitt, the
Environmental Protection Agency (EPA) partially abandoned
its focus on implementing data-driven policies, and instead
pursued an agenda focused largely on rolling back environmental
regulations. In 2017, despite overwhelming scientific evidence
supporting the existence of climate change, the Trump
administration withdrew the United States from the Paris Climate
Accord.™ Since then, the EPA has embarked on what observers
call, “an unprecedented attempt to delete or bury credible
scientific information they find politically inconvenient.”” Under
Pruitt’s leadership, the EPA removed references to terms such
as ‘fossil fuels, ‘greenhouse gases, and ‘global warming.” In
addition, in a step toward fulfilling President Trump’s campaign
promise to abolish the EPA, the administration proposed a 31%
budget reduction to the agency.”
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During the first three years of the Trump administration, 58
environmental rules and regulations were either relaxed or
repealed entirely.”® This does not include the 37 proposed rollbacks
that are currently under review. While the administration has
adopted a broad approach to environmental deregulation, almost
halfofthe rollbacksit has either proposed orenacted would impact
emissions or drilling standards.” If enacted, these environmental
protection rollbacks will do little to mitigate greenhouse gas
emissions, and could potentially lead to an acceleration in the
adverse health effects derived from climate change.

These impacts are already being disproportionately felt by low-
income families and communities of color. Historically, individuals
in low-income and predominately minority communities have had
greater exposure to toxic pollution, with Blacks being exposed to
significantly higher levels of industrial air pollution than Whites.s°
At the same time, communities that are predominately Black
also experience a greater risk of premature death from particle
pollution. These disparities are rooted in socioeconomic factors,
including dynamics in the housing market and disparities in
access to healthcare.

As the impact of climate change continues to be felt across the
world, the United States has an opportunity to transition away
from fossil fuels. In doing so, it must move toward not only
further regulating the extraction and consumption of fossil
fuels but also simultaneously promoting the use of renewable
energy. Yet, in recent years, the United States has largely failed
to promote the growth of the renewable energy sector. These
policies reflect the nation’s current priority of promoting a short-
term corporate-centered approach to environmental regulation
that will ultimately not only diminish the United States’ economic
competitiveness but will place the health of Americans at risk.

FISCAL POLICY

Each of the critical challenges discussed in this report requires a
robust and comprehensive response from local, state, and federal
institutions. With both the national debt and federal budget
deficit continuing to grow, the federal government is increasingly
constrained by existing fiscal policies.® These policies, which
include several taxreforminitiatives that largely benefited affluent
individuals and large corporations, have limited the federal
government’s ability to significantly invest in programs that
promote equal access to public goods and services. If the United
States is to develop a new social contract for the 215t Century,
it must ensure that federal institutions have the resources they
need to meet their obligations in promoting public welfare.

Throughout the last four decades, the United States has enacted
various tax reform initiatives that, while championed as tools
of economic growth, have disproportionately benefited the
affluent. These initiatives significantly reduced the tax burdens
on corporations and high-income individuals and, through their
adverse impact on the federal deficit, laid the groundwork for
significant cuts to discretionary spending starting with the
Reagan administration.

Among the latest tax reform packages was the passage of the Tax
Cuts and Jobs Act of 2017. In fulfillment of its campaign pledge
to reduce the burden on taxpayers, the Trump administration
enacted significant reductions in the tax burden levied on
affluent individuals and corporations. Among its most significant
provisions, the tax reform package doubled the estate tax
exemption, repealed the Individual Mandate, and reduced
the corporate tax rate from 35% to 21%.2 Before the outbreak
of COVID-19, these provisions were projected to reduce federal
revenue by approximately $1 to $2 trillion between 2018 and 2025.%

While the Trump administration has prioritized the reduction
of the tax burden on individuals and corporations, it has also
pursued an aggressive campaign to reduce discretionary federal
spending. As detailed earlier in this chapter, the administration
has proposed significant reductions in allocations to the
Department of Education, and despite having failed to repeal the
Affordable Care Act, has undermined various provisions of that
statute through regulation. In doing so, the federal government
has signaled its intention to continue pursuing a fiscal policy that
places greater priority upon reducing taxation than investing in
public services.

Most recently, the federal government has pursued an aggressive
fiscal strategy to sustain economic activity amid the COVID-19
outbreak. In its March 2020 spending package, the federal
government enacted a $2.2 trillion economic relief program.
While significant resources were allocated to support one-time
payments of $1,200 to large proportions of the population. the
relief package largely prioritized the needs of large corporations.
As millions of Americans continued to lose their jobs, the federal
government allocated billions in grants to support the airline
industry while simultaneously authorizing federal payments to
hedge funds.

As the nation struggles to recover from the economic slowdown
stemming from the pandemic, the federal government must
pursue an aggressive strategy for promoting public welfare.
In doing so, each resident of the United States must actively
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contribute to the implementation of a renewed social contract.
Funding the initiatives discussed in this report will require a
robust effort to alleviate the chronic tax evasion that deprives the
federal government of 1 out of every 6 dollars that are owed in
federal taxes. Investing in the enforcement of existing tax policies
will yield significant resources for investing in public goods and
services.

When analyzing the disparities in opportunity that millions of
Americans face each day, there is little shortage of proposals
for addressing the pressing issues facing American society. In
many of these proposed solutions, the federal government plays
a central role in promoting equal access. Yet, for decades, the
federal government has prioritized the needs of the affluent,
while simultaneously failing to uphold its contributions to the
broader social contract. If the United States is to make significant
progress toward restoring the ideals of equal access, the federal
government must respond to the needs of its people, and in doing
so, invest in enhancing society’s collective quality of life.

4. Corporate Responsibility

SHARED RESPONSIBILITIES OF GOVERNMENT AND THE
PRIVATE SECTOR

Providing for the right of equal access to life, liberty and the pursuit
of happiness requires mutually reinforcing public and private
sector action. The private sector serves as the engine of economic
growth and job creation in the United States and is therefore
a crucial participant in supplying public goods and services.

Corporations have the capacity to support or fundamentally
undermine the right of equal access. With the ongoing COVID
crisis, the role of the private sector and the efforts taken by
companies and the federal government to provide basic services
and protect decent work have come under sharp focus.

Certain businesses played a critical role in responding to
the pandemic, providing everything from rubber gloves and
ventilators to diagnostic tools and the development of vaccines.
Other companies have been accused of damaging practices
including exposing staff to unnecessary health risks, refusing
paid sick leave, exploiting low-wage workers, engaging in share
buyback programs, and paying large shareholder dividends while
firing employees and closing plants.®* The majority of dividends
generated from these corporate practices have gone to higher-
income Americans; according to data from the Internal Revenue
Service; about 69% of all dividends are paid to taxpayers with
incomes over $200,000.%
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Providing for the right of equal access
to life, liberty and the pursuit of

happiness requires mutually reinforcing
public and private sector action.

At the same time, low-wage workers bore the brunt of the impact,
risking their well-being, while working to implement public health
protocols, and keeping the essential industries of the economy
running. Twenty-four percent of U.S. civilian workers, or roughly
33.6 million people, had no paid sick leave during the early peak of
the COVID-19 pandemic, according to the federal Bureau of Labor
Statistics. Of those whose wages were $10.80 per hour or less,
69% had no paid sick leave. And only 27% of childcare workers
and food preparation workers had access to paid sick leave. %

The COVID-related surge in unemployment claims exposed
failures in the U.S. labor market which came at a significant
human and economic cost. Job creation alone is not the answer
to poverty alleviation and economic revival. The post-COVID
economic response must not be built on low-wage, insecure,
or informal jobs. Human development and equitable growth
require decent jobs, where people can work in safe conditions
and are paid fair wages. Work is part of daily life and is crucial
to a person’s dignity, well-being, and development. Hence, well-
functioning and professionalized public institutions such as the
Department of Labor play critical roles in regulating the private
sector and preventing exploitive employment that damages both
workers and consumer welfare.

The government’s core role involves correcting negative and
harmful externalities, such as pollution, industrial hazards,
and habitat loss. The government is also responsible for the
development of social goods such as public infrastructure and
services. These responsibilities have translated into supplying
specific needs, such as public transportation infrastructure,
educational facilities, and the centers for disease control.

Business has been described as the economic organization of
society.®” Corporate purpose and ethical corporate cultures need
to be shaped by society and the government to better reflect
societal priorities. The private sector has a responsibility, parallel
to that of government, to provide a platform for supporting the
agency and opportunity of citizens for realizing liberty and well-
being.
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The role of the federal government in protecting well-being is
evidenced through the existence of government agencies and
institutions such as the Department of Justice, the National
Institutes of Health, the Federal Emergency Management Agency,
and the National Science Foundation. The missions of these
public institutions include administering justice and monitoring
health risks, as well as providing research and education in public
health, science, and engineering. Until recently, publicly funded
institutions have received bipartisan support, demonstrating
consensus about the need to provide for the welfare of the
population through government institutions.

Delivering justice and protecting well-being requires regulation
of business conduct. Government regulation is essential for
preventing or minimizing negative social and environmental
impacts, and ensuring that corrective remedies are provided to
those harmed by unsafe working conditions. New and emerging
technologies, such as the use of facial recognition software and
algorithmic discrimination, which can facilitate discrimination
against marginalized populations, present complex challenges for
government agencies.® The government’s role here is to promote,
shape, and regulate the economic market activity, secure
safe workplaces and consumer products, and protect against
exploitive or discriminatory business practices. The government’s
role is to enhance human, social, and environmental sustainability
by regulating the private sector.

In addition to providing jobs, goods, and services, the private
sector also contributes to the tax revenues necessary to finance
publicinfrastructure and state services that are highlighted above.
However, 55% of the foreign profits of U.S. multinationals are
currently booked in tax havens.® Profit centers are disconnected
from where firms employ workers and produce goods and
services.” As a result of this tax revenue disconnect, government
agencies are now critically under-funded and largely unprepared
to respond to the various social and economic challenges facing
the nation.

Beyond the increasing cost of basic public services, there are
also misalignments between shareholder value and public
responsibility. The controversy surrounding the accident record
of the Boeing 737 Max is a leading example. In the decade before
the multiple accidents that resulted in numerous fatalities, Boeing

allocated significant resources to shareholder buybacks, while
its investment in research and development remained relatively
flat.

The private sector has the capacity to develop innovative solutions
to acute and emerging societal challenges, such as the current
public health crisis. There are many business opportunities where
profit-seeking and human and environmental sustainability
objectives closely align.®> The public and the private sectors have
complementary and often overlapping roles here, and corporate
responsibility is an indispensable component of securing and
maintaining human wellbeing.

WORKING POVERTY

Precarious livelihoods, lack of access to affordable healthcare,
homelessness, and joblessness are growing concerns for
millions of Americans. At the same time, Americans are seeing
rising inequality, as increasingly large proportions of the wealth
generated in the United States ultimately ends up in the hands
of the wealthiest people. Since 1973, American productivity
has increased by 77%, yet hourly pay has grown by only 12%.
The private sector and government both have critical and
interconnected roles to play in alleviating working poverty and in
responding to the current social and economic crisis.

According to the U.S. Census Bureau, about 40.6 million people,
or 12.7% of the nation’s population, lived below the poverty
level in 2016.%* Of these individuals, 7.6 million were classified
as the “working poor,” with 3.4 million full-time wage and salary
workers.** The federal minimum wage has been stagnant at $7.25
per hour for 7 years. This is a poverty wage and has an effect on
wages for millions of jobs. Overall, 58.3 million workers (43.7%)
earn under $15 per hour; 41.7 million (31.3%) earn under $12
per hour.”® Women represent less than half the workforce, but
well over half of those earning under $15 per hour, and Black
and Hispanic workers are far more likely to be in low-wage jobs.
Overall, 48.5% of working women (31.4 million) earn under
$15 per hour; 35.2% (25.8 million) earn under $12 per hour for
example.®s New employment opportunities increasingly take the
form of insecure gig work, temporary contracting, or day labor,
which is less likely to provide important social benefits like health
insurance.

Wealth inequality is rising in the United States. While the overall
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economy has grown significantly since the 1970s, the top 10% of
earners received 87% of all income growth (compared to 29% in
the preceding 40 years). The top 1% received 56% of all income
growth from 1975 to 2006.” Over the last 4 decades, the labor
share of income declined from 66% to 58%, and the average real
wage of workers declined over a period in which total income in
the U.S. almost tripled.* The combination of rising income and
savings rate inequality is fuelling further wealth inequality across
the country.

Labor unions represent one important structural avenue that
may improve the ability of the U.S. economy to create decent
jobs going forward. Unions in the U.S. have historically been
champions of a range of laws that apply to and protect working
people, including the minimum wage, occupational health and
safety, paid sick leave, and equal employment opportunities.”
Labor unions equip workers with the bargaining power they
need to negotiate improvements to their working conditions and
protect against exploitation.

Yet, experts have highlighted continued attacks on freedom of
association, and fierce opposition on the part of employers when
people try to organize at their workplace in the U.S.1° Right to
work laws have also undermined the strength of trade unions. In
2019, the percent of wage and salary workers who were members
of unions declined to 10.3%, down by 0.2 percentage points from
2018, and down from 20.1% in 1983 when the U.S. Bureau of
Labor Statistics started reporting the figures.!**

Finally, the U.S. has embraced automation and globalization
with greater alacrity and fewer restrictions than almost any
other nation. Deterioration in pay and job stability has been
particularly acute in the U.S. over the past 30 years.”*> Displaced
workers whose jobs are offshored or automated receive relatively
little protection or support. Public funds should be dedicated
to retraining and re-tooling workers. Firms and workers should
be supported in developing skills and capacities so that they
can participate in more dynamic sectors of the economy, rather
than rely on low-wage, insecure jobs. Productive employment
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strategies would provide individuals with dignity and agency
through decent work and help revitalize the economy in more
productive forms.1®

CORPORATE RESPONSIBILITY

The constitutional and legal rights of corporations are conditioned
on their responsibilities to stakeholders and to the wider society
in which they operate. Over the last decade, the idea that
businesses have social responsibilities has re-entered mainstream
discourse and is increasingly the subject of political debate at the
highest levels. The major social and environmental issues of our
time cannot be adequately addressed by government alone—
the private sector has a critical role to play; indeed, the private
sector’s own long-term success depends on its willingness and
ability to take on a greater role in addressing these and other
social issues.

Historically, corporations were granted protected legal status
because they served a public interest as well as a private
interest. Indeed, early corporations were considered to be quasi-
public entities.®* The 17* century legal precedent for treating a
corporation as a legal ‘person’involved a dispute over the property
rights of a charitable hospital.®® For hundreds of years, most
corporations were created to build and manage infrastructure
projects that today would be considered public goods, such
as highways, bridges, and canal systems. Corporations were
regarded as a form of social institution. From the New Deal era
through the postwar period and into the 1970s, it was widely
accepted that in addition to making money for shareholders,
“the corporation has other purposes of perhaps equal dignity:
the satisfaction of consumer wants, the provision of meaningful
employment opportunities, and the making of a contribution to
the public life of its communities.”10¢

A massive shift in thinking about the purpose of the corporation
occurred in the early 1970s. This shift in ideology is best
represented by Chicago School economist Milton Friedman’s
edict that the sole social responsibility of a business was to
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increase profits.” Friedman’s view, reflected in the mainstream
opinion of the time, was that business decision-makers had an
obligation (legal or otherwise) to maximize shareholder value. For
several successive decades, the doctrine of shareholder value
maximization was almost unassailable. But in the wake of the
2008-2009 financial crisis, the pendulum appeared to swing in
the other direction.

Earlier moments had already called the doctrine into question.
South African apartheid became an important flashpoint in
debates in the United States over the social responsibility of
business. For many Americans, businesses that operated or
invested in South Africa were regarded as complicit in the racist
and illegal (under international law) apartheid regime. Businesses
that invested in South Africa became the targets of activist
campaigns. ¢ During the 1980s, over 150 universities in the
United States divested from companies that had investments and
carried on business in apartheid South Africa. The anti-apartheid
consumer boycott gained support across the United States
and around the world, ultimately colliding with the doctrine of
shareholder value maximization. In the end, the apartheid regime

fell.

Despite doctrinal resistance from some corporate lawyers and
economists, the wider push for corporate responsibility continued
through the 1990s. This tended to result in voluntary, ad-hoc,
and philanthropic efforts and gestures only. It did not produce
new corporate governance structures or cultures to better align
with social priorities or needs. Today calls for a more genuine
corporate responsibility are increasing.® Indeed, with rising
inequality, climate disruption, rising health care costs, and the
middle-class American Dream unattainable for many Americans,
calls for greater corporate social responsibility have entered the
mainstream.

The United States is a longstanding proponent of the United
Nations Guiding Principles on Business and Human Rights
(UNGP), which serves as the globally accepted legal framework
for preventing and addressing adverse human rights impacts
that stem from business activities or relationships.*® The U.S.
endorsement of the UNGP framework, a set of targets for
addressing inequality, public health, decent work, and climate
change,™ demonstrates recognition of the link between corporate
responsibility and human development.

U.S. BUSINESS ROUNDTABLE SIGNALS A SHIFT IN IDEOLOGY

A remarkable harbinger of the ‘mainstreaming’ of corporate
responsibility occurred in the summer of 2019 when the U.S.
Business Roundtable (an organization of CEOs from more than
200 firms in the US, including many of the largest companies)
issued a revised statement on “the purpose of a corporation” in
which they rejected Friedman’s shareholder value-maximization
principle and endorsed the “stakeholder” principle. In their
statement, the Business Roundtable specifically referred to
upholding the ‘dignity’ of all stakeholders, including workers and
communities." The statement included a commitment by CEOs
to “lead their companies for the benefit of all stakeholders -
customers, employees, suppliers, communities and shareholders.”
The Business Roundtable’s statement has been criticized by those
who raised concerns about social-responsibility managers violating
their corporate fiduciary duty. On the other hand, leading corporate
lawyers have spoken in support of the stakeholder approach.

At the heart of this ongoing discussion is a fundamental question
about the purpose of a corporation. Corporate law should permit
corporations to pursue a plurality of values, and not require
businesses to ‘maximize’ shareholder value when it comes at the
expense and detriment of the general public. Failure to properly
regulate the labor market results in negative impacts and harm to
individuals and communities. Reliance on voluntary, ad-hoc, and
piecemeal adherence by corporations to responsible business
conduct standardsisinsufficient to protect the public interest. The
current economic crisis provides an unprecedented opportunity
to re-orientate corporate purpose through governance laws and
federal support to the private sector towards a more sustainable
and inclusive economy.

REFORMING FINANCE FOR SUSTAINABILITY

Achieving progress in equal access to public goods and services
will require a transformation in the realm of corporate finance
and financial regulation. In his book Prosperity, Colin Mayer argues
that addressing today’s problems requires taking into account
human, natural, and social capital (not just financial capital).’
The purpose of the financial system of the future should be “to
stimulate inclusive sustainable growth, development, investment,
and innovation.”™ Mayer calls for reforms in the way businesses
are taxed: “Corporate tax systems encourage companies to adopt
excessively high levels of leverage by subsidizing debt relative to
equity finance.”s
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To achieve gains in sustainability, workers must be treated as
ends in themselves, rather than simply a means for generating
profits for shareholders. One move in this direction is the
recognition that employees are investments rather than expenses.
Employees, by this approach, comprise the firm’s human capital
and ought to be managed accordingly (as a long-term capital
investment, rather than an annual business expense). In 2019,
the Investor Advisory Committee of the SEC recommended that
the SEC require companies to disclose aspects of their “human
capital management” The committee stated that “[tJoday’s
companies are increasingly dependent on their workforces as a
source of value creation” and that, “for many of the most dynamic
companies, human capital is their primary source of value’n¢
Human capital, according to the Committee, is “increasingly
conceptualized as an investable asset.

THE RAPID RISE OF SOCIALLY RESPONSIBLE INVESTING

The shifting of the pendulum is accompanied by a shift towards
socially responsible investing. Over the last decade, a rapidly
growing number of investors are looking at the underlying
environmental, social, and governance (ESG) factors of firms in
making their investment choices. ESG factor investing considers
the trio of environmental, social, and governance factors in
evaluating firms for making investment decisions. The popularity
of ESG factor investing has skyrocketed over the last decade.” In
2020 inflows to ESG funds were more than triple the total in 2018.
15 Today, the Principles for Responsible Investment (PRI) have
been endorsed by over 2000 asset managers. Over the 1990s and
first decade of 2000s, most of the emphasis was on corporate
governance factors (the G in ESG)™, with less focus on the E and
even less on the S. Over the last decade, more attention is being
paid to the social factors (the S in ESG) such as decent work and
their human rights practices. Different initiatives have attempted
to measure and evaluate the impact on S.22° The social factors in
ESG investing are inextricably linked to the core sustainability
issues that have been addressed in this Chapter.
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Some politicians, academics, and economists regard ESG factor
investing as controversial and even improper. The main point
of contention is whether there is sufficient empirical evidence
to support ESG factor investing in terms of “risk return” (i.e.
in terms of its materiality). The Trump administration has set
about to dismantle and roll back environmental protections that
have been in place for many decades, as well as a host of recent
advances in environmental protection regulation. Ostensibly, this
has been carried out as part of the administration’s business-
friendly agenda; however, it is not clear that businesses uniformly
approve of the rollbacks, nor s it clear that rollbacks are regarded
to be in the long-run interest of American businesses.

When the Trump administration revoked the State of California’s
power to put in place more stringent emissions standards for
cars and light trucks, California’s vehicle manufacturing industry
did not actually favor such rollbacks, saying the weakened car

pollution and fuel efficiency regulations would hurt their bottom
lines and could produce “untenable” instability.> Seventeen
major automakers, including General Motors and Ford, publicly
called on the federal and Californian governments to “resume
discussions and to remain open to regulatory adjustments that
provide the flexibility needed to meet future environmental goals
and respond to consumer needs.”1??

While the environmental rollbacks at the Federal level continue,
some institutional investors have vowed to closely monitor
climate risks.’?* If regulations are going to be weakened, negative
externalities may increase. The hypothesis is that certain investors
want to make sure that they are investing in companies that are
performing better on social and environmental criteria.’ Larry
Fink, Chair of Blackrock, the world’s largest asset management
firm, in his annual letter to CEOs indicated that climate change
risk will be a very relevant factor in the firm’s decision-making
going forward immediately and increasing over the near future.»
Whether this was borne out of personal conviction, a calculated
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gamble on mitigating corporate risk, or simply as part of a public
relations exercise is debatable. The overriding public message
from investors, consumers, workers, and companies themselves
however is that climate change is an issue that demands urgent
action.

In response to the Trump administration’s decision to withdraw
from the Paris Climate Accord, a coalition of cities, states, tribes,
businesses, universities, healthcare organizations, and faith
groups was formed called “We’re Still In.” The signatories strongly
oppose withdrawal from the Paris Climate Accord and include
2,239 businesses and investors as well as 289 cities and counties

The Trump administration has reacted skeptically to the rapid rise
of ESGinvesting and has taken steps to narrow what s permissible
under fiduciary duty rules. For instance, the Department of Labor
has issued bulletins that reinforce shareholder value as the
‘sole’ and/or priority concern for trustees of pension funds.
Referring to the USSC in Dudenhoeffer, the DOL has clarified
that under the Employment Retirement Income Security Act
(ERISA)=, the trustees ‘sole’ purpose to realize financial returns
for investors/pension funds. The trustee is required to ‘solely’
and ‘exclusively’ pursue ‘financial benefits’ for the beneficiaries
of pension plans.’?® By this approach, trustees are not permitted
to take into account the interests of other stakeholders except
insofar as doing so will add value for the beneficiaries.’? In March
2020, the SEC announced that it might take steps to regulate
ESG factor investing. One question they will consider is whether
“there should be specific requirements that funds must adhere to
in order to call their investments ESG or sustainable.1s°

5. 21st Century Social Contract: Equal Access to
Public Goods and Services in the U.S.

Communities across the United States continue to experience
the adverse impact of chronic inequities in accessing the public
goods and services that are critical to life, liberty, and the
pursuit of happiness. At the same time, the COVID pandemic
has caused unprecedented health and economic crises that
are disproportionately burdening racial minorities and other
vulnerable populations.

Protecting public health and rebuilding the economy remains,
primarily, the responsibility of government institutions. However,
meeting providing equal access to public goods and services and
addressing the inequities documented in this chapter will require
comprehensive public and private sector collaboration. The

government must work with the private sector, trade unions,
civil society actors, and communities to create initiatives that
deliver long-term wealth “in human, natural, social, and material
assets.13!

Milton Friedman once wrote in a different context: “Only
a crisis—actual or perceived—produces real change. When
that crisis occurs, the actions that are taken depend on ideas to
develop alternatives to existing policies, and to keep them alive
and available until the politically impossible becomes politically
inevitable.” ¥ With the nation reeling from a series of social and
economic challenges, now is the time to implement ideas, develop
alternatives to existing policies, and forge a new path aimed at
securing the dignity, agency, and opportunity of all Americans.
These ideas should provide the United States with the basis for
a new 21 century social contract to provide equal access to the
public goods and services that are essential for their life, liberty,
and the pursuit of happiness.

HOW TO REIMAGINE RIGHTS AND RESPONSIBILITIES:

«  Establish Fiscal Policy to Promote Investment in Public
Goods and Services. Enact a framework for government
taxing and spending policy that promotes equality of
access and opportunity in education, health care, housing,
and the environment; enact tax reform that establishes
graduated tax responsibility based on income and worth,
with tax incentives for private sector initiatives that would
complement government fiscal policy in promoting equality
of access and opportunity in education, health care, housing,
and the environment; enact comprehensive relief to protect
the equality of access and opportunity during the COVID-19
pandemic and similar emergencies.

«  Promote Equal Access to Health Care. Transition to a
healthcare system that provides universal equal access
to affordable healthcare; provide funding for health care
programs targeted at minorities and low-income groups
at-risk of developing COVID-19 or other chronic diseases;
reduce the national shortage of physicians by expanding
federal funding for residency training.

«  Promote Equal Access to Education. Reform public
education funding by disconnecting the funding of local
public schools from local property taxes and expanding
federal funding to eliminate disparities among school
districts resulting from differential property tax bases;
establish universal pre-kindergarten education; increase
federal support for intervention programs that provide
academic resources for at-risk youth; increase federal
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funds to states that provide residents with free or
substantially subsidized access to public universities and
community colleges; target federal funds to high school
science, technology, engineering, and mathematics
(STEM) programs and students pursuing postsecondary
degrees in STEM; invest in trade and technical schools.

Promote Equal Access to Affordable Housing. Expand
funding for low-income housing, including new construction
and renovation; increase federal mortgage assistance
and relief programs; expand Earned Income Tax Credit
to assist low-income homebuyers and renters; develop a
programmatic strategy to address homelessness.

Promote Equal Access to a Safe Environment. Develop a
comprehensive strategy for transitioning the nation away
from fossil fuels while investing in renewable energy;
promote environmental justice by protecting vulnerable
populations and communities from toxic and hazardous
materials and other forms of environmental degradation;
prohibit private and public entities from exploiting resources
for economic gain within federal and state designated public
lands; invest in maintaining critical physical and digital (e.g.
broadband) infrastructure.
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